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Abstract

Migrant sex workers in Canada are regulated and affected by a web of laws and policies at the
federal, provincial, and municipal levels. This article lays out how these laws and policies, which
claim to protect migrant workers, govern and harm their lives. Focusing on the experiences of
migrants of Asian descent, this article explores how ill-conceived anti-trafficking laws and
enforcement, including sex work-related criminal law, immigration laws that target and prohibit
sex work, provincial human trafficking laws, and municipal laws regulating body rub services,
conflate sex work with trafficking and further endanger migrant sex workers.

Keywords: migrant, immigration, race, racism, sex workers, trafficking, law, legal

Résumé

Les travailleurs migrants de I’industrie du sexe au Canada sont réglementés et touchés par un
agencement de lois et de politiques aux niveaux fédéral, provincial et municipal. Cet article
explique comment ces lois et politiques, qui prétendent protéger les travailleurs migrants,
régissent et nuisent a leur vie. En se concentrant sur les expériences des migrants d’origine
asiatique, cet article explore comment les lois contre la traite des personnes et leur application
mal congues, confondent le travail du sexe avec la traite des personnes et mettent davantage en
danger les travailleurs du sexe migrants. En se penchant sur le droit pénal 1i¢ au travail du sexe,
les lois sur I’immigration qui ciblent et interdisent le travail du sexe, les lois provinciales sur la
traite des personnes et les lois municipales réglementant les services de massage corporel.

Mots-clés : migrant, immigration, ethnie, racisme, travailleur de I’industrie du sexe, traite,
droit, juridique
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How Laws Regulate Migrant Sex Workers in Canada: To Protect or to Harm?

The law claims to protect our safety, but this is opposite. I supported and protected the
safety of other sex workers by answered the call and screen the clients. They felt safer by
having someone help them communicate with the clients. If something bad happens, 1
would kick away the bad clients. However, | was arrested and charged. I lost everything:
I lost my home, my income and even my dog. My psychological and mental health is
severely affected. Why am I being charged and punished when I helped other workers?
—L1, a Butterfly member, 2022

Introduction

Li’s is not an isolated story. It is one of many I have heard through my work as a
community organizer and activist with Butterfly, an Asian and migrant sex workers’
organization. In the past five years, more than 200 Asian migrant sex workers and massage
parlour workers I have worked with in Canada have shared stories with me about being harassed,
abused, racially profiled, charged, arrested, detained, imprisoned, or deported. Their stories
blatantly contradict the rhetoric of protection that is used to justify a host of federal, provincial,
and municipal laws and policies that regulate and police the lives of migrant sex workers.

On March 30, 2021, the Canadian Alliance of Sex Work Law Reform (CASWLR), which
represents 25 sex workers’ rights groups across Canada, launched a constitutional challenge to
the Protection of Communities and Exploited Persons Act (PCEPA). These community
advocates seek to strike down sex work-related offences on the grounds that PCEPA laws
“violate sex workers’ constitutional rights to security, personal autonomy, life, liberty, free
expression, free association, and equality” (CASWLR, 2021, para 1).

The Canadian government claims that PCEPA’s end-demand model is designed to
criminalize clients and third parties, protect sex workers, and prevent exploitation. Sex workers
argue, however, that PCEPA criminalizes and harms them by increasing their isolation and the
discrimination and stigma against them and also by preventing them from accessing health,
social, and legal supports. Furthermore, it increases their vulnerability to being targeted by
violence and exploitation since they are profiled and targeted by law enforcement and therefore
forced to work in precarious situations (CASWLR, 2021, 2022).

In 2022, sex workers, human rights organizations, academics, and researchers attended
the hearing of the House of Commons Standing Committee on Justice and Human Rights for its
review of the PCEPA. They presented evidence that included lived experience testimony,
community reports, and empirical research that demonstrated how the PCEPA, rather than
reducing exploitation, has increased violence, discrimination, and harassment. These
organizations and advocates recommend fully decriminalizing sex work through the repeal of
criminal laws, like PCEPA, related to sex work. The decriminalization of sex work is recognized
as an important step to ending the violence and stigma faced by sex workers so they can develop
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occupational health and safety mechanisms, access labour and human rights protection, improve
their safety, and by doing so, improve their lives. Arguments for decriminalization are supported
by a strong body of research that points to the importance of protecting and respecting the bodily
autonomy and agency of sex workers.

Currently, migrant—particularly Asian—sex workers are caught in a web of carceral
laws and facing endless criminality (Fudge et al., 2021). They are targeted not only by the
Criminal Code, through acts like PCEPA, but by immigration laws, anti-trafficking laws, and
municipal bylaws (Butterfly, 2022a; Fudge et al., 2021; Liew, 2020, 2022). In this paper, |
examine the ways federal (criminal, human trafficking, and immigration), provincial, and
municipal laws, in concert with anti-trafficking policies, harm migrant sex workers in Canada.
As part of this investigation, I also interrogate dominant narratives that conflate sex work with
human trafficking and construct migrant (particularly Asian) sex workers as “victims” who need
to be “rescued.” Despite increasingly well-documented accounts of the negative impacts of the
laws, policies, and policing that regulate migrant sex workers (Butterfly, 2022; Canadian
HIV/AIDS Legal Network, 2019; Lam, 2018a, 2018b, 2019a, 2019b; Lam et al., 2021; Fudge et
al., 2021; McBride et al., 2019, 2020; 2022; Migrant Workers Alliance for Change, 2022), there
is limited scholarly work that comprehensively reviews and analyzes these laws and policies.

I begin by providing a definition of terms and situating myself as an activist scholar. |
then offer a review of a selection of critical migration, critical race, and feminist theory
scholarship that interrogates how the problem of human trafficking is constructed to shape laws
and policies that target migrant sex workers. In addition to this theoretical scholarship,
throughout this article I also foreground research by community and migrant sex worker
organizations. Following this conceptual framework, I provide a brief history of the
criminalization of migration as it intersects with sex work, with a focus on women migrants of
Asian descent in the Canadian context. I then examine the ongoing legacies of this history which
are evident in contemporary laws and policies that operate at different levels of government
(federal, provincial, and municipal) and that continue to criminalize migrant sex workers in
Canada. In the sections that follow, I deconstruct how these laws and policies operate in concert
with one another to produce harmful effects and entrap migrant sex workers in a “carceral web”
(Fudge et al., 2021; Santini & Lam, 2017). I conclude with a critique of anti-trafficking discourse
and emphasize the leadership and agency of migrant sex workers themselves in their efforts to
decriminalize sex work, repeal immigration prohibitions on sex work and repressive municipal
bylaws, access full immigration status, and immediately cease law enforcement raids and the
violent invasions of their workplaces.

Defining Terms and Situating Myself Within an Academic Context

I use the term migrant to reflect a range of experiences of migration and statuses. Many
migrant sex workers are temporary residents, including international students, refugee claimants,
people under visa sponsorship, visitors, or people who have precarious or no immigration status,
though many are permanent residents or even citizens. Their immigration status is often fluid and

CRSP/Revue Canadienne de Politique Sociale 82 2022 25



How Laws Regulate Migrant Sex Workers in Canada

may change over time. Their experiences of living and working in Canada, and the rights they
are afforded, are significantly affected by their immigration status. I use the terms sex work and
sex workers to reflect my recognition and acknowledgement of sex work as legitimate work.
These terms also encapsulate the demands for health, human, and labour rights in the sex
industry. It is important to note, however, that not all people who sell or exchange sexual or
erotic services identify themselves as sex workers.

Migrant sex workers face intersecting oppression such as classism, sexism, racism,
xenophobia, transphobia, and whorephobia. Due to language barriers, discrimination,
criminalization, and precarious immigration status, they face significant challenges in their work
and lives, such as barriers to accessing social support and health services (Goldenberg et al.,
2017; Malla et al., 2019). Because of social stigma, exclusion, and criminalization, migrant sex
workers are being pushed into isolation and dangerous working and living conditions, forced to
conceal themselves and their work, and further exposing themselves to greater risks of violence
(including violence from law enforcement) (Butterfly, 2022; Fudge et al., 2021; Malla et al.,
2019; McBride et al., 2022; NSWP, 2018). Despite its many challenges, migration is a deliberate
decision that many sex workers make (Agustin, 2006, 2007; Vanwesenbeeck, 2019). Migrant sex
workers are resilient people who strongly resist systems of oppression and chase their dreams of
a better life in spite of monumental challenges (Butterfly, 2016; Malla et al., 2019).

I come to this work as a grassroots activist who has worked with migrant and sex worker
communities for over two decades. This article is part of my doctoral project which seeks to
explore how anti-trafficking investigations are organized to harm migrant sex workers,
particularly those who are Asian. In the study, I identify how laws and policies regulate the
everyday lives of migrant sex workers, and in the process, cause them harm. I also critique the
carceral approach that has been adopted and promoted by many anti-sex work organizations and
is often supported by social workers and other helping professionals, and by feminist, gender-
based anti-violence and human rights organizations. My work illustrates how an anti-sex work
ideology is embedded in the laws and policies related to sex work and asserts that a carceral
approach does not protect victims or end violence but actually causes harm.

My gratitude and my accountability are to those I have learned from in the migrant and
sex worker communities over the years. Their contributions are deeply interwoven into my
academic work and are as integral to this research as the critical migration, race, and feminist
theories in which it is also grounded.

Sex Work and Migration in Critical Migration, Critical Race, and Critical Feminist Theory

My analysis of the law and policy related to sex work and migration are strongly
influenced by intersectionality (Crenshaw, 1989, 1991; Collins, 1998) and critical theories
(particular critical race theory, critical feminist theory, and critical migration study) that not only
examine the process of knowledge production but also uncover how power operates. There are
increasing numbers of activists and scholars, particular from Black, Indigenous, migrant, and
abolitionist justice movements who call for the abolition of prison, police, and borders. They
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argue that the carceral approach is being used to uphold and maintain state violence, nationalism,
white supremacy, colonialism, imperialism, capitalism, xenophobia, racism, sexism, and
classism, as well as to control migrants and racialized peoples, including their body and labour
(Cole, 2020; Davis et al., 2022; Jones, 2022; Maynard, 2017; Walia, 2013, 2021; Wong, 2022).

The intersecting identities of migrant sex workers as women (or trans), racialized,
migrants, poor, and sex workers are criminalized in almost all aspects of life. As migrant scholar
activist Harsha Walia said in a conference in 2022, migrant sex workers are teaching us about the
“overlapping systems of criminalization, including the criminalization and regulation of sex
work, the criminalization and parity of gender labour, and the criminalization and illegalization
of migration” (Walia, 2022).

Critical scholars in Canada are conducting research on conceptualizations of sex work
and the impact of regulation on sex work. Contemporary Canadian laws and policies related to
sex work and migration have been shaped by discourses related to sex work, most notably,
illegality and victim discourses. Sex work has been constructed as immoral, and as a social evil,
and sex workers as public nuisances, diseased, and trafficked victims. Van der Meulen and
Durisin (2018) traced the history of the development of sex work policy in Canada and found
that it has been shaped by moral and social purity movements, the white slavery panic, and
concerns about public health, colonialism, and nationalism.

Studies concerning migration, labour, gender, trafficking, and sex work done by critical
scholars such as Agustin (2007), Doezema (2001), Kempadoo (1998, 2001, 2005, 2012),
Sanghera (2012), and Shih (2021) investigate how the moral panic that manifests against migrant
sex workers is related to their intersecting racial, sexual, gender, migration, and class identities.
Similarly, Uy (2011) suggests that “race, class, and gender often play a large part in the
construction of the “sympathetic” or “perfect” victim” (p. 204). Weitzer (2007) shows how the
moral crusade is institutionalized and “incorporated in government policy, legislation, and law
enforcement practice” (p. 447).

De Shalit, Roots, and van der Meulen (2021) uncover how policy is driven by the “victim
discourse” and how “politicians are entangled in trafficking knowledge that has potentially
harmful effects for sex workers” (p. 14). In her critique of the anti-trafficking campaign,
Bernstein (2010; 2012) examines how “neoliberalism and the politics of sex and gender have
intertwined” (p. 233) to produce carceral feminist advocacy movements, in particular anti-
trafficking movements. Similarly, Kempadoo (1999; 2001; 2005; 2012; 2015) has been critical
of the problematic discourse of human trafficking that has held sway for more than two decades,
particularly as it relates to class, gender, racism, white supremacy, and colonialism (see also,
Kempadoo & Shih, 2022).

In addition to interrogating conceptualizations of sex work and its criminalization, critical
scholars also examine how certain migrant, racialized and sexualized “bodies” are criminalized.
Millar and O’Doherty (2020) assert that anti-trafficking and anti-sex work laws ““are being
enforced and publicized along racialized, gendered, and sensationalistic lines in a context of
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over-surveilling some populations” (p. 36). Maynard (2015, 2017) examines the history of the
policing of Black people, including surveillance, criminalization, and punishment. She also looks
at how the anti-trafficking crusades have targeted and failed sex workers, migrants, and
Indigenous peoples. Kaye (2017) suggests that anti-trafficking discourses of protection are
settler-colonial discourses that rely on the coloniality of racialized interventions and perpetuate
marginalization, criminalization, and gendered colonial violence against Indigenous women and
two-spirited people in the sex industry.

In Luibhéid’s (2002, 2008) work, sexuality is described as a means for the production
(and reproduction) and maintenance of border regimes. The bordering process in particular
rejects certain kinds of bodies, sexualities, and genders from entering the territory of a state.
Kaye (2017) critically examines how anti-trafficking work is a nation-building project that
creates “national entitlements and the citizen-subject against migrant sex workers and gendered
and racialized migratory movements, while simultaneously and discursively rendering
Indigenous nations and communities as domestic dependents” (p. 157). Walia (2021) argues that
the border is “a key method of imperial state formation, hierarchical social ordering, labour
control, and xenophobic nationalism” (p. 2). Thobani (2007) critiques the process of racialization
as essential to the politics of nation formation with a particular focus on how specific migrants
are seen as the “other” within the nation. Thobani’s analysis provides a valuable framework for
understanding how the Chinese, particularly sex workers, have been constructed as the “other”
who endangers the whiteness and nationalism of Canada as far back as the 1900s. Sharma (2001)
uncovers how certain people are constructed as foreigners and a “problem” for “Canadians,”
which results not only in physical exclusion but also ideological and material differentiation
from Canadians. Her work also demonstrates how the moral panic of anti-trafficking campaigns
constructs foreigners as both dangerous and as victims [of trafficking], serving to make
migration illegal and “legitimize increasingly regressive state practices of immigration control”
(Sharma, 2005, p. 89) — for example, the immigration regulation prohibits migrants from
working in any sex work-related industry.

The scholars discussed in this section apply a critical race, labour, abolitionist, criminal
justice, and transnational feminist analysis to challenge the conflation of sex work with
trafficking and the production of a victim narrative for migrant sex workers. Taken together,
their work demonstrates some of the ways the construction of the human trafficking problem
functions as a mechanism of control over migrant sex workers’ sexualities, migration, and
economic advancement. To further contextualize the laws and policy explored in this paper, it is
important to talk about the intersecting criminalization of migration and sex work and to
understand how whorephobia, racism, and xenophobia are embedded in these laws and policies,
especially from a historical perspective.

The Historical Criminalization of Sex Work and Migration in Canada

In their tracing of the history of sex work, van der Meulen and Durisin (2018) describe
how “Canadian criminal laws and social values were greatly influenced by the moral and social
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purity movements” (p. 28) from 1860 to 1915. Sex work (then and now) is regulated by laws that
concern the control of disease, moral issues, and nuisance. The 1865 Contagious Diseases Act
imposed mandatory medical treatment on “prostitutes” who were accused of having a sexually
transmitted infection and allowed for their detainment solely on the suspicion of having a
“venereal disease” (Backhouse, 1984, 1985). Before 1867, women “could be submitted to
vagrancy charges and detention merely for being prostitutes” (van der Meulen and Durisin, 2018,
p. 28) according to An Act Respecting Vagrants, or the Vagrancy Act, which was used to
“remove indigents and undesirables from the streets” (Backhouse, 1984, p. 7). Introduced in
1892, the Criminal Code sought to eradicate sex workers and criminalize procurers, managers,
and owners of brothels, but it was the women who sold sexual services who were perceived as
“immoral” and disproportionally charged. The criminalization of sex work is a part of the
colonial project, and this legacy continues today as anti-sex work laws are still used to target
Indigenous women (Hunt, 2015). In 2021, almost 50 percent of all federally incarcerated women
were Indigenous, despite Indigenous people making up only about 3 percent of the population
(Office of the Correctional Investigator, 2021).

During these earlier eras of legislated migration control, moral panic related to human
trafficking and the sexual slavery of “Orientals” was used to justify both increased surveillance
and a ban on the migration of Asian women into Canada. As suggested by critical migration
scholars, the regulation of sex work is also used to control migration. Canadian immigration
legislation has a long history of demonstrating bias against perceived moral, class, gender, and
racial statuses. “Prostitutes” and “homosexuals” have historically been targeted because they
were perceived as immoral and both groups have been explicitly barred from entering Canada.
Similarly, the perceived immorality and sexual promiscuity of Chinese women and their
involvement in the sex industry was used to justify the ban on Chinese women’s entry into
Canada. Like the Page Act in the United States, the very first immigration ban enacted in
Canadian legislation prohibited Chinese women associated with sex work from entering Canada.
Section 9 of the Chinese Immigration Act of 1885 ordered that “no landing shall be granted to
any Chinese woman who is known to be a prostitute” (para 9).

The Immigration Act of 1910 prohibited “women and girls coming to Canada for any
immoral purpose” and prohibited sex workers from entering Canada. Concerns over human
trafficking further increased the moral panic against migrants and sex workers. In the 1950s, the
Immigration Act expanded the category of “immoral purpose” to include “prostitutes,
homosexuals or persons living on the avails of prostitution or homosexualism, pimps or persons
coming to Canada for these or any other immoral purposes” (Kelley & Trebilcock, 2010, p. 329).

While the Immigration Act of 1976 removed all explicit restrictions based on “morality”
and racial prejudice, Canada still controls the mobility of migrant sex workers by imposing
economic and social qualifications on them. Racist ideas from the 1885 Immigration Act, which
tied racialized notions about Chinese women to involvement in “prostitution and slavery,” still
strongly influences current laws and policies. Immigration policy continues to engender precarity
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and vulnerability among low-income Asian migrant workers. Despite their numbers, as a group,
Asian and migrant sex workers in Canada are disempowered from socially and economically
overcoming their systematized vulnerability and the challenges created by their immigration
status and are harmed by the carceral web that claims to protect them.

The Criminalization of Migrant Sex Workers in Existing Laws and Policies

The historical criminalization of sex work, its perception and regulation as a crime, as
immoral, a public nuisance, and a social problem (van der Meulen & Durisin, 2008) persists
today in existing laws and policies. Scholars and advocates have argued that “the criminalization
of sex workers, their clients and third parties is a key contributor to violence experienced by sex
workers, among other repercussions, including stigma and discrimination” (CASWLR, 2017, p.
7). Significant bodies of research provide supporting evidence that criminalizing sex work
contributes to ongoing state and non-state harm against sex workers. Trans and women of colour
are particularly targeted, especially those who are Black and/or Indigenous (Bruckert, 2015;
Bungay & Guta, 2018; Canadian HIV/AIDS Legal Network, 2019; CASWLR, 2018; PIVOT &
CASWLR, 2016; Shaver et al., 2011, 2018), and this discrimination acts as a barrier for sex
workers access to housing, health, and social services (Kriisi et al., 2014; Kriisi et al., 2016;
Canadian HIV/AIDS Legal Network, 2019; Goldenberg et al., 2017; McBride et al., 2020). For
example, during the COVID-19 pandemic, because the criminalization of sex work makes sex
workers justifiably afraid of disclosing their immigration status, means of employment, and tax
history, sex workers were effectively excluded from accessing government financial relief
programs such as Employment Insurance and the Canada Emergency Response Benefit (Benoit,
2020). Flagging oneself to the Canadian government as a sex worker carries the risk of life-
altering repercussions that extend to loss of child custody, employment, housing, health care, and
benefits.

This carceral web includes laws at the federal, provincial, and municipal levels, as well as
anti-trafficking policies, which are used to produce the illegality of migrant sex workers in
Canada. Anti-sex work, anti-migrant, and racist sentiments are embedded in these laws and
policies. The powerful, tangled carceral web these laws produce (including tougher border
controls) can have a major impact on the everyday lives of all migrant sex workers, regardless of
their immigration status. Sex workers, particularly migrant sex workers, across Canada have
reported that they are not able to effectively access state protection when they experience
violence from non-state actors and they are simultaneously subjected to social and racial
profiling, harassment, surveillance, arrest, detention, imprisonment, and deportation by police
and other law enforcement as a result of the criminalization of sex work.

In the next section, I look at ~ow different levels of federal, provincial, and municipal
laws and bylaws are specifically responsible for these harms against migrant sex workers and
how that harm is embedded into the text of the laws and anti-trafficking policies.
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How Laws and Policies Harm Migrant Sex Workers

Government and law enforcement agencies at the federal, provincial, and municipal
levels claim that greater investigation and policing powers aimed at identifying those who are
vulnerable or at risk are necessary to protect victims of human trafficking who work in sex
industries. Migrant sex workers tell a different story: “protective” investigations often turn into
punitive, criminal, immigration and bylaw investigations against those who, ostensibly, were
meant to be protected. These investigations and the corresponding charges, convictions, and
deportations negatively affect their lives, endanger their health and safety, increase stigma and
isolation, exacerbate vulnerability to abuse and exploitation, and frequently violate their Charter
rights (Burke, 2017; CASWLR, 2019; Fudge et al., 2021; Lam, 2018a, 2019a, 2020a, 2020b;
Lam & Lepp, 2019; Migrant Workers Alliance for Change, 2022).

As an activist supporting and advocating in sex worker movements, | have witnessed the
harm caused by these laws and policies first-hand. I have seen the discordance between what
these laws and policies claim to do, and what they actually do, which is to provide the very tools
necessary to oppress and marginalize migrant sex workers. As Graham (2017) argues:

By framing sex work as an issue of crime, with sex workers being both the perpetrators
of crime and the potential victims of exploitative crime, the state is able to legitimise its
actions against sex workers, while ignoring the harm done to sex workers by the state.

(p- 201)

The cumulative effect of this carceral web of laws and policies is to make sex workers,
especially migrant sex workers, more vulnerable to violence and human rights violations (Burke,
2021; Butterfly, 2021a; 2022a; 2022b; Canadian HIV/AIDS Legal Network, 2019; Fudge et al.,
2021; Lam, 2019a; Lam & Wong, 2020; Lepp, 2018). Sex workers in Canada report negative
experiences and rights violations by law enforcement, including assault, intimidation,
unwarranted searches, surveillance, theft, retaliation, and extortion. Many do not find law
enforcement, particularly police, to be protective or helpful—rather, they perceive law
enforcement agencies as threatening or as sources of harassment and violence (Benoit et al.,
2017; Canadian HIV/AIDS Legal Network, 2019). In a research report by the Canadian
HIV/AIDS Legal Network (2019), sex workers were interviewed about their experiences with
law enforcement and they describe:

The harms of living and working in a pervasive context of criminality and the powers that
criminal, immigration, human trafficking, municipal, child protection and drug-related
laws and policies confer on law enforcement to antagonize, monitor, detain, interrogate,
investigate, arrest, charge and deport sex workers. (p. 57)

In the past few decades, Asian and migrant sex workers have been specifically targeted by laws
and law enforcement at all (federal, provincial, and municipal) levels. The tangle of laws used
against them at different times and in different cities is powerful in its result: skyrocketing
numbers of workers are surveilled, arrested, detained, and deported. For example, Asian massage
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parlours in Toronto, Vancouver, Hamilton, and elsewhere were raided in the name of protecting
trafficked victims. These raids often resulted in the harassment and abuse of sex workers; women
reported being treated like criminals and some were detained and deported. Such raids continue
across Canada.

In the following three sections, I will take a closer look at how specific federal, provincial,
and municipal laws and bylaws harm migrant sex workers and how these laws work in concert
with anti-trafficking discourses and policies.

Figure 1

I
Caught in the
Carceral Web

Note. This image, drawn from the report Caught in the carceral web: Anti-Trafficking
laws and policies and their impact on migrant sex workers, illustrates the “endless web of
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criminality” and “the interrelated law enforcement regimes” of the carceral web (Fudge,
et. al., 2021, p. 13).

Federal (Criminal, Human Trafficking, and Immigration) Laws

As noted earlier, efforts to decriminalize sex work in Canada currently focuses on
resistance to PCEPA, which was introduced after the Supreme Court of Canada struck down
three Criminal Code provisions related to sex work, including “communicating,” “living on the
avails,” and “bawdy house” offences (Canada [AG] v. Bedford, 2013). The 2013 court decision
states that:

The prohibitions at issue do not merely impose conditions on how prostitutes operate.

They go a critical step further, by imposing dangerous conditions on prostitution; they

prevent people engaged in a risky—but legal—activity from taking steps to protect

themselves from the risks. (para. 60)

The court struck down the provisions on the grounds that these prohibitions violated Section 7 of
the Charter, which covers constitutional rights to life, liberty, and security of the person.
However, as a result of lobbying efforts by anti-trafficking, anti-sex work, and Christian
evangelical organizations, members of Prime Minister Stephen Harper’s Conservative
government subsequently introduced Bill C-36, which eventually became PCEPA. PCEPA
received royal assent in 2014 and used an “end-demand legal model” in which “the ending
exploitation” and “the anti-human trafficking argument is a strong one to justify criminalization
of sex work” (Durisin & van der Meulen, 2021).

Although the federal government claimed that the aim of PCEPA was to protect those
who sell their own sexual services, sex workers’ rights organizations assert that it was enacted to
eradicate the sex industry and “protect” the public from the sex industry through coercive state
power. The preamble of PCEPA specifically states that the Government of Canada wants to
“encourage those who engage in prostitution to report incidents of violence and to leave
prostitution.”

Under PCEPA, sex work is defined as inherently harmful and is conflated with sexual
exploitation. Sex workers (who are defined as victims) are criminalized, as are clients and third
parties (e.g., bosses, managers, or operators). Supporters of the “end-demand” model promote
the myth that those who sell sexual services are not the ones being criminalized. This is not true.
Despite the Act’s premise, that sex workers who sell and advertise their own services have
immunity from prosecution, PCEPA effectively made prostitution illegal in Canada. Sex workers
are harmed by PCEPA’s criminalization in many ways (Amnesty International, 2022; Bruckert,
2015)—for example, they can be evicted for being involved in criminal activities, and they can
be charged when they work with other sex workers. Despite Canadian government and anti-sex
work lobby groups’ claims that the criminalization of sex work is meant to protect women (and
related claims that the end-demand model does not criminalize sex workers), since 2014, the
majority of people charged under PCEPA with procuring and receiving material benefits were
women (Allen & Rotenberg, 2021). Many of PCEPA’s criminal offences criminalize sex
workers, including purchasing or communicating for the purpose of purchasing sexual services (s.
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286.1), communicating to provide sexual services (s. 213.1), receiving a material benefit (s.
286.2), procuring (s. 268.3), and advertising sexual services (s. 286.4). In effect, PCEPA further
marginalizes sex workers and renders them more susceptible to harm:
As long as criminal law regulates sex workers’ lives and working conditions, sex workers
will continue to try to avoid detection by law enforcement, live and work in precarious
conditions, not seek help or report crimes against us, and will remain surveilled, policed,
and more vulnerable to targeted violence and exploitation. (CASWLR, 2021, p. 1)

This federal level of criminalization affects sex workers in ways that can be clearly seen and
heard in the experiences of sex workers themselves, specifically around their decreased access to
cooperation and assistance from clients and third parties, which is particularly essential for
migrant sex workers. PCEPA is a barrier to establishing vital working relationships and
accessing protective support from clients, managers, receptionists, drivers, partners, and other
sex workers. Third parties and clients are often essential supports for migrant sex workers
because they can help them overcome language barriers, organize their work, implement safety
measures, access resources and community support, and have greater control of their working
environment. McBride et al. (2019) demonstrate that migrant sex workers more often rely on
third parties than do Canadian-born sex workers. For example, migrant sex workers found that as
a result of the prohibition on advertisement, websites that hosted their advertising were shut
down, which increased their advertising costs and decreased their control over content.
Furthermore, asking friends, family, and clients for help is punishable by law, which makes it
difficult for migrant sex workers to find people to assist them in setting up and maintaining
advertising. The prohibition on advertising also makes it increasingly difficult for migrant sex
workers to find new employers and/or change their working conditions. Criminalization, in
general, also reduces the ability of sex workers to prevent violence (e.g., by making it difficult to
screen clients).

The law frames clients as abusers, but, in reality, clients are often crucial resources and
part of the support system for migrant sex workers because they may help a migrant sex worker
achieve a better working environment or increase their autonomy. In their February 2022
submission to the House of Commons Standing Committee on Justice and Human Rights:
Review of the PCEPA, the advocacy group Butterfly cited some of the ways that clients aid
migrant sex workers:

Clients have also provided direct social, emotional, and financial support to sex workers.
For example, Butterfly participants have reported that clients have assisted them with:
advertising; renting spaces; managing documents; driving them to health appointments;
referring them to other resources; navigating Canadian systems and policies; assisting
them with travel arrangements to visit their home countries; and escaping violent
situations and bad working conditions. (Butterfly, 2022a, p. 4)

Criminalization means that this type of help can incur the risk of criminal liability for the client

and the worker and falls under conduct that may lead to significant criminal penalties. Some

Canadian Review of Social Policy/RCPS 82 2022 34



Lam

clients may also hesitate to provide support because they do not want to be visible and identified
(Argento et al., 2019; Butterfly, 2022a; Sterling & van der Meulen, 2018).

Third parties such as landlords, receptionists, drivers, agents, managers, or employers are
also important sources of support for migrant sex workers, particularly those with limited
resources. Third parties might rent a workplace or accommodations, purchase supplies or
advertising, coordinate appointments with clients, offer transportation, and so on. Some migrant
sex workers may not, or do not want to, run their own businesses and prefer to work with other
people or access support from others. For example, “working at a managed establishment can
benefit migrant workers with limited access to funds, since they can start working without
paying overhead costs like rent and advertising fees” (Butterfly, 2022a, p. 5). Under the existing
PCEPA laws, however, the support and collaboration of third parties, including among friends,
family, and other community members (particularly Asians), is described as “human trafficking’
and “organized crime.” The result is that the agency of migrant workers to access and build

2

helping relationships is itself criminalized (Butterfly, 2022a; Lam, 2019; Migrant Workers
Alliance for Change, 2022).

This is especially dangerous because the very real risk of also being criminalized on the
basis of immigration status and racism blocks more formal channels for accessing state-run
support. This increases the vulnerability of sex workers to perpetrators, who target sex workers
because they know they fear surveillance, detection, and apprehension by law enforcement and
that police are less likely to investigate crimes committed against sex workers (Argento et al.,
2019; CASWLR, 2022; Santini & Lam, 2017). In this way, the criminalization of sex work not
only increases racial profiling, policing, and unwanted police presence (in other words, violence
by state actors), it also “forces sex workers to work in a criminalized context where [they] are
isolated from supports, made vulnerable to exploitation, eviction and subpar working conditions,
and targeted for violence” (CASWLR, 2021, para 9). CASWLR advocates for the full
decriminalization of sex work because the legal prohibitions of the Criminal Code in fact
“violate sex workers’ constitutional rights to security, autonomy, life, liberty, free expression,
free association and equality” (2021, para 1).

In June 2022, the parliamentary Standing Committee on Justice and Human Rights
released a report on the review that urged “the Government of Canada [to] recognize that
protecting the health and safety of those involved in sex work is made more difficult by the
framework set by the Protection of Communities and Exploited Persons Act and acknowledge
that, in fact, the Act causes serious harm to those engaged in sex work by making the work more
dangerous” (p. 37). It also recommends the repeal of the immigration prohibition of sex work
found in 183 (1)(b.1), 196.1(a), 200(3)(g.1), and 203(2)(a) of the Immigration and Refugee
Protection Regulations, which increases the risk of violence and endangers the safety of the
migrant sex workers. While CASWLR (2022) is pleased to see the recommendation to repeal
some of the criminal sections, they are disappointed that the government fails to acknowledge
the need to remove law enforcement from the lives of sex workers; that it did not recommend the
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repeal of the other PCEPA provisions; and that it did not take action to repeal the laws
immediately. CASWLR also argues that rather than addressing the violence, increasing resources
to police and creating more criminal laws will maintain the presence of law enforcement in the
lives of sex workers.

Constitutional Challenges to PCEPA

In 2020, the Ontario Court of Justice found that federal laws against procuring,
materially benefiting from, and advertising sex work were in violation of a persons’ Charter
rights to “security of the person” (R v. Anwar, 2020). In that case, Hamad Anwar and Tiffany
Harvey, owners of an escort agency in London, Ontario, were charged under s. 286.2(1)
(receiving a material benefit), s. 286.3 (1) (procuring), and s. 286.4 (advertising sexual services).
In March 2021, the Ontario Superior Court of Justice in another case (R v. N.S., 2021) also
determined that s. 286.2, s. 286.3(1), and s. 286.4 of the Criminal Code were unconstitutional.
These provisions of the Criminal Code prevent sex workers from assisting other sex workers,
which prohibits them from “taking steps for their safety and health as envisaged by the Supreme
Court of Canada in R. v. Bedford” (R. v N.S., 2021). Following these decisions, several other
courts in Ontario have upheld these same provisions. In 2022, the Court of Appeal for Ontario
reversed the findings of the application judge by ruling the related sections are constitutional.
The sex worker community is very disappointed with the decision.

In 2021, the CASWLR, formed by 25 sex worker-led groups across the country, along
with six individual co-applicants (including five sex workers and one ex-owner of an escort
agency), launched a new constitutional challenge to strike down the criminal prohibitions on sex
work, including: communication in public to sell sexual services (s. 213); to obtain, or
communicate to try to obtain, sexual services (s. 281.1(1)); materially benefiting (s. 286.2(1));
procuring (s. 286.3(1)); and advertising of sexual services (s. 286.4). This is the first
constitutional challenge led by sex workers to challenge all the major sex work offences.
CASWLR’s report (2022) states that sex workers are forced to go back to court because, despite
the Liberal government’s promise to repeal PCEPA in 2014, they have failed to do so. They
argue that the PCEPA “violates the human rights to dignity, health, equity, security, autonomy,
and safety of people who work in the sex industry, which includes the right to safe working
conditions” and that the Charter rights of sex workers are violated, including the right to life,
liberty and security (Canadian Charter, 1982, s7), equality and non-discrimination (Canadian
Charter, 1982, s15), freedom of expression (Canadian Charter, 1982, s(2)(b)), and to freedom of
association (Canadian Charter, 1982, s(2)(d)). Sex workers, academics, researchers, and human
rights organizations provided a robust evidentiary record to the court in the constitutional
challenge to demonstrate the harms of PCEPA.

The intervenors include organizations from a variety of different movements, including
Amnesty International Canada, British Columbia Civil Liberties Association, Black Legal Action
Centre, Canadian Association of Refugee Lawyers, Canadian Civil Liberties Association, Egale
Canada, The Enchanté Network, Women’s Legal Education and Action Fund (LEAF), Migrant
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Workers Alliance for Change, Ontario Coalition of Rape Crisis Centres, and the Sexual Health
Coalition (HIV & AIDS Legal Clinic Ontario, Coalition des organismes communautaires
québécois de lutte contre le sida [COCQ-SIDA], and Action Canada for Sexual Health and
Rights). These organizations had provided factum and submitted their position on how the
PCEPA is harmful to and violates the rights of sex workers, including migrant, Black,
Indigenous, racialized, and trans sex workers. The Canadian Association of Refugee Lawyers
and Migrant Workers Alliance for Change also participated to show how non-citizen sex workers
are harmed by the intersection of immigration laws, criminal laws, and municipal bylaws.

During the hearing, over 150 sex workers and supporters across these social movements
rallied outside the Ontario Superior Court to show their support and call for the decriminalization
of sex workers. However, police, faith-based groups, and anti-sex work organizations used the
discourse of human trafficking to call for a carceral approach and the further criminalization of
sex workers. This constitutional challenge is ongoing but may take several years as it must go
through the Court of Appeal for Ontario and the Supreme Court of Canada.

Human Trafficking Laws

In addition to the criminal offences related to sex work, sections of the Criminal Code
related to human trafficking are also used to criminalize people who work in the sex industry.
Migrant sex workers are often identified by the federal government as one of the groups most at
risk of human trafficking (Public Safety Canada, 2012). As Jeffrey (2005) asserts:

The Canadian government has chosen to adopt the victimist view of migrant sex-work as
trafficking; a view which underwrites a policy of stricter criminal and border controls that
only makes migrant sex-workers’ lives more, not less, difficult and most certainly
precludes addressing the rights of sex-workers and migrants. (p. 37)

According to Kaye (2017), “existing anti-trafficking responses and the use of anti-
trafficking discourses to shape policies... are of little interest to trafficked persons and harmful to
sex workers, migrants and others” (p. 11). Rather than protecting women, human trafficking laws
exacerbate the vulnerability and marginalization of migrant sex workers and prevent them from
accessing protection (Butterfly, 2021b).

In 2000, Canada was one of the first countries to ratify the United Nations Protocol to
Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children and to
adopt the anti-trafficking framework of that convention. In 2005, new anti-trafficking sections
were also introduced into the Criminal Code. These additions criminalize anyone who “recruits,
transports, transfers, receives, holds, conceals or harbours a person, or exercises control,
direction or influence over the movements of a person, for the purpose of exploiting them or
facilitating their exploitation” (s. 279.01(1)). These sections also criminalize anyone who
receives a “financial or other material benefit, knowing that it is obtained by or derived directly
or indirectly from the commission of an offence” (s. 279.02(1)) for the purpose of trafficking, as
well as the “concealing, removing, withholding, and destroying any travel document that belongs
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to another person or any document that establishes or purports to establish another person’s
identity or immigration status” (s. 279.03(1)). It is critical to note that despite these sections
being directly related to sex work, only a very small number of people charged with these
offences have been convicted (Millar & O’Doherty, 2020). Between 2018 and 2019, over 89
percent of human trafficking charges were stayed, withdrawn, dismissed, or discharged (Ibrahim,
2021).

Immigration Laws and Policies

Immigration laws and policies are also used against migrant sex workers. Sharma (2005)
examines how the moral panic surrounding trafficking legitimizes the state’s repressive
immigration control practices. Her work demonstrates how governments legitimize the practice
of categorizing certain bodies, which leads to perceptions of them as threats to national security.
Further, Sharma argues that anti-trafficking discourses are mobilized to label migrants,
particularly migrant women involved in sex work, as trafficked victims, thus “portraying
migration as the cause of exploitation” (Sharma, 2005, p. 96), in effect making immigration
illegal by imposing immigration restrictions. This policy, as Burke (2018) shows, has a particular
impact on migrant trans women sex workers as they face an even greater risk of having to
confront immigration and criminal law enforcement.

To illustrate how the Immigration and Refugee Protection Act (IRPA) in Canada harms
migrant sex workers, I will examine several sections that affect migrant sex workers. Despite the
criticism of the double punishment of criminal inadmissibility, Section 36 of IRPA states that
anyone who does not have full citizenship may become inadmissible if charged and convicted
under PCEPA (or other criminal) provisions, which means they will lose their immigration status
and face an immigration order to leave Canada if they are convicted of an offence that is
punishable by a maximum term of imprisonment of at least 10 years, regardless of the sentence
imposed, or if they are sentenced to over six months imprisonment.

Furthermore, immigration officers have the power to refuse a foreign national legal
authorization to work or study in Canada if the officers believe that that person is at risk of being
a victim of exploitation or abuse. The stated aim of IRPA is to “protect foreign nationals who are
at risk of being subjected to humiliating or degrading treatment, including sexual exploitation”
(Section 30 [10]). This obscures the fact that control of migration facilitates the continued
precarity, exploitation, and abuse of migrant workers by denying them full status upon arrival.

Lastly, in 2002, new anti-trafficking laws were introduced under Section 118 that make
it an offence to use abduction, fraud, deception, or the threat of force or coercion to bring
(including recruiting, transporting, receiving, or harbouring) people into Canada (Daley, 2017).
A violation of Section 118 is punishable by life imprisonment and/or a fine not exceeding $1
million. Fudge et al. (2021) argue that this provision is used to racially profile migrant women.

Other sections of IRPA are aimed at prohibiting migrants from working in the sex
industry. In 2012, the federal government introduced new measures into the National Action
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Plan to Combat Human Trafficking to prohibit anyone working in the sex trade from accessing
the Temporary Foreign Workers Program (Public Safety Canada, 2012). Current immigration
laws also prohibit any migrant from working in sex work or any related industry, even if they
otherwise have an open work permit and legal authorization to work in Canada. Sections
183(1)(b.1) and 196.1(a) prohibit all temporary residents from “entering into an employment
agreement, or extending the term of an employment agreement, with an employer who, on a
regular basis, offers striptease, erotic dance, escort services or erotic massages.” In 2022, the
Standing Committee on Justice and Human Rights recommended the repeal of this regulation.

Despite IRPA’s stated aim of protecting trafficking victims, those who are self-employed
in sex work-related industries are also prohibited from working under Sections 200(3) (g1) and
s200 (2)(a). In this way, migrant sex workers risk having their work permits and temporary
immigration status revoked and risk deportation if they are caught working in any sex work-
related industry, including otherwise legally regulated businesses such as strip clubs and massage
or body rub parlours.

An added layer of risk to migrant sex workers is that they often become inadmissible as
immigrants or refugees merely by providing false or inconsistent information to Immigration,
Refugee and Citizenship Canada (IRCC) or to the Canada Border Services Agency (CBSA).
Recognizing the prohibition of, criminalization of, and discrimination against sex work, migrant
sex workers often choose not to disclose their engagement in sexual services, which can be
considered immigration fraud or misrepresentation and carries its own very real risk of
immigration detention and deportation.

Provincial Laws

Each province has strategies and legislation that claim their purpose is to protect
trafficked victims and address the issue of human trafficking. Extensive lobbying by anti-sex
work organizations has increased the conflation of human trafficking with sex work, which in
turn has led to an increase in the policing of migrant sex workers, with the overarching goal of
forcing workers to exit sex work. Ontario is being described as a hub of human trafficking
(Leslie, 2015), which justifies the call for increases in funding and enforcement and the
introduction of anti-trafficking policy to end human trafficking. The Ontario government has
also recently introduced various anti-trafficking acts that have extensively increased the power of
law enforcement, which I will explore here.

In 2016, the Ontario government released its first provincial Strategy to End Human
Trafficking, allocating $72 million to social services organizations across the province to develop
programs targeting human trafficking. De Shalit et al. (2021) interviewed 22 service providers
who received funding from the Ontario government for anti-trafficking programming. They
conclude:

These organizations largely pathologize sex work and sex workers, rendering purported
victims both agency-less and responsible. Those who access services must demonstrate a
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desire to remedy their exploitation and abuse by distancing themselves from sex work

and/or drug use, as well as heal from the conditions that purportedly make them

vulnerable to becoming involved in sex work in the first place, such as a history of drug
use/dependence, trauma and low self-esteem. Simultaneously, they must accept the

victim label and surrender to state-guided rescue. (p. 12)

Although the focus of provincial anti-human trafficking policies is often on youth sex workers,
adult sex workers (particularly Asian and migrant workers) are also negatively affected (Durisin
& van der Meulen, 2021).

After the introduction of the Anti-Human Trafficking Act in 2017, which allowed victims
to apply for restraining orders against their traffickers, the Ontario government announced the
allocation of $307 million towards combating human trafficking in 2020. They also passed the
Combating Human Trafficking Act, or Bill 251, in June 2021. Raids on Asian sex workers are
used to justify this repressive Act. Although the Ontario government claims that the purpose of
this Act is to detect traffickers and protect trafficked victims, in actuality it expands the powers
of police and law enforcement. For example, the Act gives power to provincial inspectors to
enter (without a warrant or notice) any workplace. Inspectors are also given the power to
examine, demand, remove, or copy anything that “is or may be relevant to the inspection” and to
“question a person on any matter that is or may be relevant to the inspection.” Fines of $50,000
to $100,000 can be imposed on individuals or corporations for non-compliance (Combating
Human Trafficking Act, 2021). Justice for Children and Youth (2021) also has “serious concerns
regarding the expanded apprehension and detention power, its impact on children’s rights to
liberty and equality, and its efficacy as a measure to assist victims of exploitation and
trafficking” (p. 1).

Advocates across movements for sex worker and migrant rights and racial justice,
including Durham Community Legal Clinic, Justice for Children and Youth, the Black Legal
Action Centre, and No Pride in Policing Coalition, among others, express their concerns about
the dangers of Bill 251. Many human rights organizations have also expressed their concern. The
Black Legal Action Centre and No Pride in Policing Coalition have described how the law will
consequently increase surveillance, discrimination, and violence against marginalized people and
perpetuate anti-Black and anti-Asian racism. Dangers include heightened racism, the expansion
of unchecked police and law enforcement power, and pushing precarious, vulnerable, and
marginalized sex workers further underground and away from supports and services (Butterfly &
HIV Legal Network, 2021). Advocates argue that “this legislation will further compound the
conflation of human trafficking with sex work, and sex workers—particularly Black, Indigenous,
Asian and otherwise racialized and migrant sex workers” (HIV Legal Network & Butterfly,
2021). Unfortunately, despite the strong opposition from experts, including health and legal
advocates, the bill passed unanimously. The passing of Bill 251 will increase the harm inherent
in anti-trafficking enforcement, exemplified by “raid-and-rescue” operations such as Operation
Northern Spotlight, Project Orphan, Project Orchid, and Project Crediton, which were carried out
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by the RCMP, Ontario Provincial Police (OPP), bylaw enforcement officers, CBSA, and other
police forces.

Municipal Laws and Bylaws

Migrant sex workers often work at venues in which clients come to their workplace.
These are called “in-call” venues and include strip clubs, massage parlours, body rub parlours,
apartments, and condominiums. Municipalities use bylaws and licensing regulations to target sex
work-related businesses by imposing special limits on them (Auger, 2014; Chuen, 2021;
Goldenberg et al., 2017; Lam et al., 2021; Malla et al., 2019; Montgomery, 2021; Shih, 2021;
van der Meulen & Durisin, 2008; van der Meulen & Valverde, 2013). At the municipal level,
bylaws and municipal polices that regulate “holistic centres,” body rub parlours, and other
workspaces are often draconian and punitive in practice and are deployed for the purpose of
making sex work difficult for all involved (Lam & Wong, 2020).

Under the guise of anti-trafficking initiatives, a repressive and punitive approach that
uses restrictive bylaws (e.g., zoning and licensing requirements), excessive inspections, and
prosecutions leads to increases in raids carried out by police, bylaw officers, and CBSA
(Canadian HIV/AIDS Legal Network, 2019; Lam, 2016, 2018a, 2019b; Lam et al., 2021;
Montgomery, 2021). Migrant sex workers, particularly Asian workers in massage parlours, are
increasingly the targets of these raids and inspections which heightens their vulnerability to
violence and leads to loss of income (Anderson et al., 2015; Bungay et al., 2012; Chuen, 2021;
Ivy et al., 2021; Lam, Gallant & Wong, 2020; Lam & Wong, 2020; Shih, 2021).

Municipal bylaws have become the battleground for anti-sex work organizations to
embed moral panic into law and to criminalize and discriminate against sex workers through the
control, regulation, and shutting down of sex workers’ workplaces, which may or may not offer
massage, sexual, or erotic services. The uncritical responsiveness of municipalities to the
influence of anti-sex work lobbying has gone largely unchecked, with challenges to the
implementation and enforcement of these bylaws coming mostly from sex worker organizations
themselves.

For example, three months after the 2021 Atlanta shooting of eight sex workers, six of
whom were Asian women, the town council in Newmarket, Ontario, passed a Personal Wellness
Establishments bylaw to drive sex workers out of town. This repressive new bylaw dismissed the
experiences and skills of the Asian workers, and excluded (by design) poor, non-English
speaking and Asian workers in a concerted attempt to stifle their ability to work and to shut
down their businesses (Chuen, 2021; Mortfield, 2021). Three months after the launch of the new
bylaw’s business application process, not a single Asian-run business applicant had succeeded in
meeting the bylaw’s requirements. Unable to obtain licenses, some of these businesses were shut
down and received heavy fines (Butterfly, 2022c).

Bylaws, such as the one in Newmarket, also provide a foundation for increased police
presence and, correspondingly, increase the number of charges brought against migrant sex
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workers. Bylaws and bylaw enforcement are often oppressive, heighten workers’ vulnerability,
and put them in danger (Lam & Wong, 2020). For example, bylaws in Toronto forbid workers at
massage and body rub parlours from locking their doors while waiting for a client, even though
these workplaces are often located in low-traffic, isolated industrial areas due to anti-sex work
zoning requirements. Bylaws also often prohibit sexual services and sexual contact, dictate
restrictive hours of operation, and mandate what clothing (including undergarments) workers are
allowed to wear. These draconian and invasive measures are some of the most egregious
examples of harm against sex workers and it is difficult to imagine how they can, in any way, be
viewed as “protective.” Although municipal bylaw officers have the power to enter and
investigate licensed venues, raids are often carried out as joint operations with the police and
CBSA. Joint enforcement strategies integrate different levels of laws (federal, provincial,
municipal) and policing to act against everyone involved in the sex work or massage industries.
In one fell swoop, joint enforcement actions can lay criminal charges, impose infraction charges
of bylaws, shut down the business, and deport migrants. Similar repressive bylaws, policing
strategies, and attempts to shut down Asian migrant massage parlours are taking place in cities
such as Hamilton, Markham, and Newmarket (Butterfly, 2021b).

In 2019, the City of Toronto proposed eliminating the holistic license itself, which is held
by more than 2,000 workers, most of whom are Asian immigrants. In response, more than 300
workers and allies advocated for the rights of these workers at City Hall in Toronto. The review
of bylaws regulating holistic centres and body rub parlours has been delayed because of the
pandemic (Butterfly,2020), but at the time of this writing, these 2,000 workers are still at risk of
losing their licenses and their jobs.

The influence over, and targeted use of, the secular municipal process and bylaw
services, which are intended to serve a diverse public in one of the most multicultural regions in
the world, would likely concern the public if it were more widely known. The deliberate creation
of a bylaw enforcement regime so repressive that it has forced punitive measures and closures on
an entire class of racialized businesses and workers, on the basis of racialized moral panic,
should invite robust questioning from those who the process is intended to serve.

Anti-Trafficking Policies

Westerners often categorize sex workers from the Global South as trafficked victims or
sex slaves. This construction of trafficked victims is mainly focused on racialized and migrant
(cis) women sex workers (Doezema, 2001; Kempadoo 2001). In 2010, the RCMP report entitled
Human Trafficking in Canada: A Threat Assessment described Asian and Eastern European
women involved in the sex industry as “linked to organized criminal activities,” “organized
crime,” or “prostitution rings” (p. 1). The National Plan to Combat Human Trafficking states that
“non-Canadian victims are often brought to Canada from countries in Asia” (Public Safety
Canada, 2012, p. 6). Since the law and law enforcement conflates sex work with human
trafficking, and migrant sex workers with trafficking victims, these laws are then used broadly
against migrant sex workers.
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Anti-trafficking policies are thinly veiled examples of anti-Asian racism, sexism, and
classism (Butterfly, 2021b). These policies frequently target Asian massage parlours which are
conflated with human trafficking rings. Often deemed inoperable, illicit, or unprofessional, these
establishments are forced to shut down. The specific targeting of Asian massage parlour workers
1s shamelessly obvious in the naming of operations like Hamilton’s 2019 Orchid Project
(Hamilton Police Services, 2019).

All levels of government in Canada have formulated and implemented national anti-
trafficking plans and policies. At the national level, Public Safety Canada states that the aim of
the government is to prevent trafficking from occurring, protect victims of trafficking, bring its
perpetrators to justice, and build partnerships domestically and internationally (Public Safety
Canada, 2010, 2012). However, according to Santini and Lam (2017):

Aggressive anti-trafficking initiatives have resulted in increased operations and raids of
sex workers’ workplaces... workers may be charged with a trafficking offence, even in
the absence of exploitation, if they work with, receive material benefits from, or assist
other sex workers to enter or work in Canada. (p. 11)
Aggressive anti-trafficking initiatives have resulted in increased surveillance and raids of
migrant sex workers’ workplaces. Government officials, law enforcement, and anti-trafficking
organization claim that anti-trafficking investigations are intended to rescue the victims and
target the traffickers. However, anti-trafficking laws often turn into criminal and immigration
investigations against migrant sex workers (Hempstead, 2015), which frequently results in raids,
racial profiling, shutting down of businesses, abuse of workers, detention, and seizure of
property, as well as the arrest, imprisonment, and deportation of migrant sex workers. For
example, “Project Crediton, which was carried out by the OPP anti-human trafficking team in
2020, did not result in a single human trafficking charge, but did lead to multiple sex work
charges being laid, illustrating how human trafficking initiatives have been conflated with sex
work and justifying the escalation of law enforcement intrusions in sex workers’ workplaces”
(Chu, 2021, p.753).

For migrant sex workers, federal laws serve to criminalize their support networks which
are framed as organized crime rings. In the Project Crediton investigation, Asian people were
charged and imprisoned for organizing or participating in organized crime, despite none of the
workers having complained about being exploited or trafficked.

Women who were identified as “trafficked victims” as part of a Canada-wide prostitution
ring raid were deported (Lam, 2018a) or were identified as criminal and imprisoned. Migrant sex
workers, particular non-English speaking Asian workers, are often perceived as trafficked
victims to justify criminalization, repressive laws, and enforcement under the guises of
protection and rescue. As Kaye (2017) suggests, anti-trafficking representation reproduces cycles
of dehumanization and objectification by “representing people as “unable to speak for
themselves and waiting to be saved.” Such dehumanization reinforces stigma and criminalization”
(p. 9). In one study, in which 18 Asian and migrant sex workers were interviewed, they reported
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harms caused by anti-trafficking enforcement (Lam, 2018a) and described how the scale of
surveillance, investigation, arrests, and incarceration have increased alongside their increased
concerns with and funding of anti-human trafficking.

Conclusion

Over one hundred years have passed since the moral panic over human trafficking and
the sexual slavery of “Orientals” was used to justify the surveillance of Asian women,
particularly sex workers, and block their migration. Today, racist assumptions about Asian
women’s involvement in “prostitution and slavery” are actively promoted by anti-trafficking
organizations to justify the targeting and oppression of Asian women, especially sex workers.
This anti-sex work discourse is rooted in white saviourism and victim discourse that claims
Asian migrant sex workers are vulnerable, passive, ignorant, and trafficked victims. This victim
discourse is used to justify increased racial profiling, surveillance, policing, and harmful raids
framed as helpful “rescues,” the majority of which uncover no evidence of coercion, exploitation,
or human trafficking. The carceral web of sex work-related federal, provincial, and municipal
laws and bylaws are instead used to charge sex workers and the people who work with them
during those investigations (CASWLR, 2018; Toronto Network Against Trafficking in Women,
2000) and ends with Asian and migrant sex workers being subjected to harassment, surveillance,
charges, fines, arrests, detainment, deportation, and imprisonment. The carceral web is so
powerful because different laws are often implemented together to punish migrant sex workers
for their immigration status or for the work they do.

Sex workers themselves are clear: evicting them from their working and living spaces,
depriving them of income and livelihood, and enacting laws and policies that punish them,
pushes them underground and exposes them to police brutality and to other aggressors as well as
to physical and sexual violence, exploitation, and murder. Like all workers, they do not want to
be devalued as community members and skilled workers. Sex workers’ voices must be heard
above all others, beyond the discourses of illegality and victimization, which work hand in hand
to render migrant sex workers more susceptible to harm, vulnerability, and marginalization. The
conflation of sex work with human trafficking and the aggressive enforcement of anti-sex
work/anti-trafficking laws must end. It causes significant harm to sex workers, including
obstructing their ability to access both informal and formal social services and supports.

As proposed by migrant sex workers and advocates, they must lead the way when it
comes to decision-making related to taking action or finding solutions. This is the path to justice
and to improving the health, safety, and dignity of migrant sex workers. It is important to
recognize migrant sex work as work, eliminate the discrimination that separates migrant sex
workers from other workers, remove the label of “trafficked victim,” and respect their agency.

Migrant sex workers are fighting for the decriminalization of sex work (including all
aspects of sex work) and the repeal of immigration laws prohibiting sex work, access to full
immigration status, the repeal of repressive municipal bylaws, the immediate cessation of law
enforcement raids and intrusions into workplaces, as well as full labour and human rights.
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Listening to these calls, and amplifying them, will reduce migrant sex workers’ vulnerability,
prevent exploitation, and support them in resisting violence and oppression (Butterfly, 2021c).
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